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CLIFTON, Circuit Judge, dissenting: s EGURT OF AFPEALS.
I respectfully dissent. I agree that the district court did not apply the proper
standard for materiality, but I see no good reason not to honor its factual finding
that the original investors did not actually rely upon defendant or its alleged
omissions.
The district court did not overlook the rebuttable presumption in favor of
plaintiff on the reliance issue. Its written order made explicit reference to it:
“Where an omission forms the basis for the claim, however, positive proof of
reliance is not a prerequisite to recovery. Rather, a rebuttable presumption of
reliance is created; which defendant can rebut by showing that the plaintiff's
decision would have been unaffected even if the omitted fact has been disclosed”
(internal quotation marks and citation omitted). There is nothing wrong with that
articulation of the presumption, and the majority does not identify anything that is
incorrect about it.
The same order subsequently stated an explicit finding that the investors did
not actually rely upon the underwriter and instead placed “sole reliance on the
creditworthiness of those banks issuing letters of credit or, later acting as Trustee

to preserve the financial structure of the deal.” That finding necessarily meant that

the court found that defendant had overcome the rebuttable presumption. At the



hearing when the court announced its decision, the court made that crystal clear:
“[Clontrary to counsel's argument, [ do believe the evidence does rebut any
rebuttable presumption and assumed reliance in the case of an omission of a
material fact. And for that reason the motion is granted.”

The majority justifies its disregard of the trial court’s finding of non-reliance
in two ways, neither of which is persuasive. First, it complains that the district
court did not provide details or reasoning to explain what evidence supported the
conclusion. As a matter of form, this finding was not more lacking in detail than
most factual findings entered by district courts and reviewed by this court. It is not
the universal practice — or even all that common — for a trial court to specify the
specific evidence or reasoning process that led to a given finding of fact. The
majority cites no rule or caselaw that requires more than what the district court
stated here.

Besides, this case is not so complicated that we cannot understand the
finding or figure out what it was based upon. The trial court concluded, as a finder
of fact, that the original investors placed complete faith in the letters of credit and
simply did not care about anything else. Although the majority calls this a
“conclusory observation,” the district court devoted more than two full pages, over

half of its analysis, to reciting the evidence in the record that supported the



determination. It noted, for example, that the Confidential Private Offering
Memorandum prepared following the investors’ representatives engaged in
extensive negotiations over the deal structure disclosed that “[p]Jurchasers of the
shares should make their decision to invest in the shares solely upon their
assessment of the creditworthiness of the primary credit issuer and the confirming
credit issuer” (emphasis added). The court also cited the credit review summary
created on the date of the investment, which stated that “[t]he bonds were
purchased solely on the basis of the irrevocable direct pay credit facility issued by
Federal Home Loan Bank which guarantees the payment of principal, and interest
up to 45 days at a maximum 7.3% annual rate.” There is nothing to be gained by
remanding this case to the district court for it to restate its conclusion in more
detailed terms.

The parties understood the district court’s decision, as demonstrated by their
arguments on appeal. Plaintiff-appellant U.S. Bank directly attacked the factual
finding in question, entitling one section of its opening brief: “The district court
erred in holding that [defendant] SAL proved that the investors decisions would
have been unaffected by disclosure.” The defendant responded in its answering

brief by arguing that “the holders did not reasonably rely on any alleged omission.’

Both parties cited to the record to support their contentions. The parties have



challenged the soundness of the finding, not whether it was made in the first place,
and that is an issue we should be capable of resolving. The purported lack of detail
in the district court’s order is not a good reason for us to punt the issue back to the

district court.

The majority’s second justification for remanding the case is that it can’t tell
whether the district court’s finding “was affected by the court’s view of the
original investors as ‘accredited investors’ for purposes of the materiality
determination.” By that statement the majority makes the same mistake that it
faulted the district court for making — it confuses materiality and reliance.
Materiality does not vary according to the type of investor involved, but actual
reliance does. The question of reliance turns on the particulars of these investors.
Accordingly, it would have been entirely appropriate for the district court, as the
finder of fact, to take the original investors’ qualifications into account when it
determined that the alleged omissions would have had no bearing on their
decisions to invest.

I think our decision may be better explained as the result of the majority’s
skepticism as to the correctness of the trial court’s factual finding. The appropriate
standard of review of a finding of fact is, of course, the “clearly erroneous”

standard. See Fed.R.Civ.P. 52(a)(1); Arrington v. Merrill Lynch, Pierce, Fenner



& Smith, Inc., 651 F.2d 615, 619 (9th Cir. 1981) (holding that questions of
materiality, scienter, and reliance in the securities context are reviewed under the
“clearly erroneous” standard). The majority has declined to hold that the finding in
question was clearly erroneous. If the finding is not clearly erroneous, it should be
sustained. Instead, the majority returns the issue to the district court, with the
observation that the court might “consider additional relevant evidence from the
parties.” That observation — which I think is inappropriate — is a key to the
majority’s thinking. Although it is unwilling or unable to conclude that the finding
of non-reliance was clearly erroneous, I suspect that the majority simply doesn’t
believe that the original investors’ decision to invest was not affected by the
omissions. [ admit to having some doubt about that as well, because it seems so
illogical that investors would not care about the omitted facts. But we have to keep
in mind that the original investors did not have the advantage of our hindsight.
Major financial institutions lost billions of dollars and the venerable Wall Street
firm Bear Sterns collapsed almost overnight as a result of the recent “sub-prime
lending” credit crisis, after enormous amounts of money were lent and invested
based upon confidence in collateral that in retrospect seemed foolhardy. In this
case, we cannot help but doubt, after the fact, that the investors could have had

such disregard for omitted information concerning, for example, Olsen’s



background. But viewed in context, it is not so mysterious. The investors may
have felt fully protected by the Credit Facility — as, indeed, they would have been,
had U.S. Bank not made a mistake in its capacity as Trustee. Whether that is what
actually happened, I do not really know — I do not have the same view of the
evidence that the district court had. I am satisfied, though, that the finding reached
by the district court was supported by sufficient evidence and was not clearly
erroneous.

Because I conclude that finding was not clearly erroneous and that the
district court did not err in not hearing the additional testimony of Mr. Olsen,
which would have spoken to materiality but not to actual reliance by the investors,
I would affirm the judgment of the district court. The majority’s decision to
remand the case for further proceedings instead will, I expect, waste time and

money, with little likelihood of a different result. Thus, I dissent.



